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BRIEF OF APPELLEE WALLACE R. BENNETT 
This is an appeal from the decision of The Third Judicial District Court, Hon. 
Glenn K. Iwasaki presiding, dismissing the Complaint of appellant/plaintiff with 
prejudice and ordering the suppression of purported changes to sworn deposition 
testimony of appellant/plaintiff 
STATEMENT OF JURISDICTION 
Jurisdiction over this appeal lies within this Court under Utah Code Ann. § 
78-2a-3(2)(j) (1953 as amended) pursuant to a transfer from the Supreme Court of 
Utah. 
STATEMENT OF THE ISSUES AND STANDARD OF 
APPELLATE REVIEW 
1. Whether the district court properly exercised its discretion in dismissing 
plaintiff/appellant's Complaint with prejudice. 
Standard of Review is whether the trial court abused its discretion. Murray 
First Thrift & Loan Co. v. Benson, 563 P.2d 185 (Utah 1977). 
2. Whether the district court properly denied appellant/plaintiffs attempts to 
1 
make wholesale alterations to her deposition in light of failing to follow Utah Rules 
of Civil Procedure, Rule 30(e). 
Standard of Review is correctness with deference to the district court. Jeffs 
v. Stubbs. 970 P.2d 1234, 1244 (Utah 1998) (citing See State v. Pena, 869 P.2d 932, 
939 (Utah 1994). 
DETERMINATIVE STATAUTES, PROVISIONS, RULES AND 
ORDINANCES 
The following Rules relate to the issues on this appeal: 
Utah Code Ann. Section 78-2a-3(2)(j): Court of Appeals jurisdiction. 
The Court of Appeals has appellate jurisdiction, including jurisdiction 
of interlocutory appeals over: .... (j) cases transferred to the Court of 
Appeals from the Supreme Court. 
Utah Rules of Civil Procedure, Rule 30(e): Depositions upon oral 
examination. Submission to witness; changes; signing. If requested 
by the deponent or a party before completion of the deposition, the 
deponent shall have 30 days after being notified by the officer that the 
transcript or recording is available in which to review the transcript or 
recording and, if there are changes in form or substance, to sign a 
statement reciting such changes and the reasons given by the deponent 
for making them. The officer shall indicate in the certificate 
prescribed by subdivision (f)(1) whether any review was requested and 
, if so, shall append any changes made by the deponent during the 
period allowed. 
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Utah Rules of Civil Procedure Rule, 41(a)(2)(ii): Dismissal of Actions. 
By order of the court. (An action may only be dismissed by plaintiff.) 
[U]pon such terms and conditions as the court deems proper. If a 
counterclaim has been pleaded by a defendant prior to the service upon 
him of the plaintiffs motion to dismiss, the action shall not be 
dismissed against the defendant's objection unless the counterclaim 
can remain pending for independent adjudication by the court. Unless 
otherwise specified in the order, a dismissal under this paragraph is 
without prejudice. 
STATEMENT OF THE CASE 
A. Nature of the Case on Appeal 
A Complaint was filed on August 5, 1999 against attorneys Wallace R. 
Bennett and David D. Bennett. R. 1-11. The supposed plaintiff, Connie Albrecht, 
later testified that she knew nothing of the lawsuit or its purpose and had not 
authorized the action filed by lawyer Robert J. DeBry and Robert J. DeBry & 
Associates.1 Connie Albrecht, for herself and all others similarly situated, 
l That Complaint (R. 1-11) was an in terrorem response by Robert DeBry to a 
Motion by Co-Counsel of Record Respecting Plaintiffs' Final Report of Settlement 
filed July 22, 1999 by co-counsel Wallace Bennett and David Bennett in an ongoing 
Utah federal court matter [2:92-CV-0889]. R. 82-121. By his Utah Complaint, 
Robert DeBry sought an injunctive Stay of those federal proceedings [Connie 
Albrecht v. McGhan Medical Corp., et al.]\ and "For general damages in the sum of 
$20,000 per class member" (for "common law fraud" of "200-500 persons"); and 
"for global damages in the sum of $250,000". R. 1-11. Robert DeBry's state 
3 
Plaintiffs, vs. Wallace R. Bennett and David D. Bennett, Defendants ("Complaint"), 
Case No. 990907903, Third Judicial District, State of Utah. 
After the Complaint was filed, a deposition of appellant/plaintiff Connie 
Albrecht was taken on April 7, 2000. Ms. Albrecht's videotaped testimony 
revealed that her supposed lawyer Robert DeBry and his associates were the real 
parties in interest. Deposition of Connie Albrecht, April 7, 2000 ("Depo. of 
Albrecht"), e^., page 22:10-12, (the Complaint was filed without Ms. Albrecht's 
"knowledge or permission"); R.1047 (e.g., p. 22:10-12). Now, a former employee 
of Mr. DeBry, lawyer Phillip Shell, seeks permission from this Appellate Court 
Complaint was to the following federal motion: 
Two co-counsel of record for the plaintiff women herein feel it 
incumbent to move that lead plaintiff counsel Robert J. DeBry and his 
administrative staff, Robert J. DeBry and Associates, report to the 
Court the amount that each client received by way of her settlement 
and the related costs and attorneys fees charged. The Court should 
apply whatever conditions of confidentiality as ma\ e deemed 
appropriate. Such trust account report would be consistent with the 
Trust Account Certification executed by attorneys under Rule 1.15 of 
the Rules of Professional Conduct of the Utah State Bar. 
R. 82-121. There should be a judicial review of the reasonableness of legal fees 
and justifiable claimed expenses in class action case dismissals. Rule 23 of the 
Federal Rules of Civil Procedure; and see, e^g., In the matter of WICAT, 671 
F.Supp. 726 (D.Utah 1987) (Decision by Judge Thomas Greene reducing expenses 
allowed to the lawyers and their collective fees). 
4 
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radically to alter her deposition testimony. R. 886-889, f 8. By this appeal, 
appellant/plaintiff Connie Albrecht also attempts to have the Complaint dismissed 
without prejudice. 
In the end, Judge Glenn Iwasaki: 1) ordered the underlying case dismissed 
with prejudice (R. 704-713); and 2) denied "plaintiff to make proposed extensive 
changes in her April 7th, 2000 deposition (R. 766-776 and 850-856). See, Order 
and Judgment, entered July 17, 2000 (R. 1049-1055) and Memorandum Decision, 
signed July 3, 2000 (R. 1056-1058). Those two trial court decisions are now the 
subject of this appeal. See, Notice of Appeal, filed August 16, 2000. R. 1061-1063. 
B. Course of Proceeding on Appeal 
1. On August 16, 2000, a Notice of Appeal (R. 1061-1063) was filed 
challenging two aspects of the decision by Judge Iwasaki reiterated in an Order of 
Judgment entered July 17, 2000 (R.. 1056-1058) and detailed in an earlier 
Memorandum Decision, signed July 3, 2000 (R. 1049-1055). 
2 Disqualified as Connie Albrecht's lawyer, Robert DeBry appears to have 
indirectly selected Phillip Shell as successor counsel. Mr. DeBry was held 
disqualified on grounds of "blatant" disloyalty in a related matter under Rule 1.7, 
Utah Rules of Professional Practice. Memorandum Decision by Judge Iwasaki, 
entered February 14, 2000; R. 620-625. 
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2. On April 6, 2000, appellant/plaintiff Albrecht had filed a Plaintiff's 
Motion TO Dismiss (R. 673-675) with an accompanying Affidavit (R. 676-678).3 
However, prior to Ms. Albrecht's moving for that dismissal, the following relevant 
pleadings and motions had already been filed, including: 
a. On September 29, 1999, appellee/defendant David Bennett 
filed an Answer to the Complaint. R. 70-74. 
b. On October 12, 1999, a Third Party Complaint (R. 82-121) and 
Exhibits (R. 122-222) were filed by appellee/defendant David Bennett 
against principally Robert DeBry as the real party in interest in the 
underlying case. Extensive discovery requests were additionally filed 
therewith. 
c. On October 20, 1999, appellee/defendant David Bennett filed a 
Motion to Disqualify Counsel (R. 269-271) Robert DeBry and his 
associates, with a supporting memorandum (R. 272-276). No timely 
response was made by plaintiff. 
d. A Notice to Submit for Decision was filed by 
appellee/defendant David Bennett, November 4, 1999. R. 322-324. 
3 Nowhere in her moving papers does appellant/plaintiff Connie Albrecht timely 
seek dismissal of the Complaint without prejudice. 
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e. On February 11, 2000, an Order (R. 616-617) was signed by 
Judge Iwasaki which then denied a Motion to Dismiss filed by 
defendant Wallace Bennett (R. 15-17; 18-25; and 26-39). 
f. On February 14, 2000, a Memorandum Decision (R.620-625) 
was entered by Judge Iwasaki, which, in pertinent part, granted 
appellant/defendant David Bennett's Motion to Disqualify Counsel (R. 
269-271) including Robert DeBry and his associated employee Patricia 
LaTulippe.4 
3. On April 7, 2000, appellant/plaintiff Connie Albrecht was deposed for 
the first and only time.5 R. 1046 and 1047. The following filings were submitted 
after that deposition: 
a. On April 12, 2000, the appellee/defendants Wallace Bennett 
and David Bennett filed a joint Motion for Summary Judgment (R. 
4 On March 8, 2000, in response to the notice to get new counsel, lawyer Phillip 
B. Shell entered an appearance on behalf of appellant/plaintiff Albrecht as 
successor counsel to Robert J. DeBry and his associates. R. 620-525. 
5 Attempts to depose Ms. Albrecht on November 11, 1999 were opposed by 
lawyer Robert DeBry. Notice of Deposition, filed October 19, 1999. (R. 263-265 or 
266-268). On November 8, 1999, a motion and memorandum to vacate notices of 
depositions were filed by lawyer Robert DeBry for appellant/plaintiff Connie 
Albrecht. R. 325-328 and 329-333, respectively. Thereon, of cancellation of 
depositions was filed on November 10, 1999 by appellee/defendant David Bennett. 
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679-681) with supporting memorandum (R. 682-687); Affidavit of 
Defendant David D. Bennett in Support of Summary Judgment (R. 
688-692); an amended affidavit (R.693-697); and an erratum letter 
dated April 14, 2000 from appellee/defendant attorney Mel Martin 
(R.698-699). 
b. On April 18, 2000 appellee/defendant David Bennett submitted 
a Memorandum in Opposition to Motion to Dismiss, or> in the 
Alternative, Request for Order of Dismissal with Prejudice (R. 704-
713) which was joined by appellee/defendant Wallace Bennett (R. 
700-703) on that same day. 
c. On April 22, 2000 appellee/defendant Wallace Bennett 
submitted a Motion to Compel Representative Plaintiff to Notice 
Putative Class Members (R. 714-717) and supporting memorandum 
(R. 718-727). On April 25, 2000, Appellee David Bennett joined in 
Wallace Bennett's motion. R. 745-747. 
4. On April 24, 2000, appellant/plaintiff Connie Albrecht attempted to 
make wholesale alterations to her testimony through a Plaintiffs Memorandum in 
Opposition to Defendantsy Motion for Summary Judgment (R. 728-736). The 
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changes were attached to an Affidavit of Patricia LaTulippe (R. 737-741) filed 
therewith and accompanied by an Affidavit of Connie Albrecht (R. 742-744). The 
changes sought failed to follow the Utah Rules of Civil Procedure. Nonetheless, 
Ms. Albrecht attempted to make notarized changes and corrections to deposition 
testimony on correction sheets provided by the court reporter service. R. 748-752. 
5. On May 1, 2000 appellee/defendant David Bennett filed a Motion to 
Suppress or to Strike Corrections Made to Deposition of Connie Albrecht Dated 
April 7, 2000 (R. 766-768) with supporting memorandum (R. 769-776). On May 
26, 2000, appellee/defendant Wallace Bennett separately filed a similar motion (R. 
880-883) with supporting memorandum (R. 884-897). On June 14, 2000, a reply 
was filed by appellee/defendant Wallace Bennett to strike or suppress the changes 
to Ms. Albecht's deposition. (R. 1006-1014A). 
6. On May 26, 2000, appellee/defendant Wallace Bennett filed a Motion 
to Strike the Affidavit of Patricia L. LaTulippe Dated April 21, 2000 (R. 898-900) 
with supporting memorandum (R. 901-912). Appellee/defendant David Bennett 
filed a similar motion (R. 913-915) and memorandum (916-922). On June 14, 
2000, a reply was filed by appellee/defendant Wallace Bennett in support of the 
motion to strike the affidavit of Ms. LaTulippe. R. 997-1005. 
7. On May 24, 2000, appellant/plaintiff Connie Albrecht sought a 
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protective order to prevent a ''second deposition of Connie Albrecht" and any 
further discovery in the underlying case. (R. 868-873). That motion was joined by 
third party defendants including Robert J. DeBry. R. 874-879. Also, therein Mr. 
DeBry filed a separate motion for protective order to obstruct the deposition of 
Connie Albrecht as well as DeBry-employee Patricia LaTulippe. Mr. DeBry 
claimed discovery would be burdensome. Id. No supporting memorandum was 
filed. 
8. On June 1 and on June 6, 2000, appellee/defendants David Bennett 
and Wallace Bennett, filed memoranda in opposition to any protective orders and 
requesting the deposition of Patricia LaTulippe. (R. 923-944 and 945-955). 
9. On June 26, 2000 the trial court heard oral arguments on the 
appellant/plaintiffs Motion to Dismiss and appellee/defendants motions including: 
a) Motion for Summary Judgment, b) Motion to Compel Representative Plaintiff to 
Notice Putative Class Members; and c) Motion to Suppress or to Strike Corrections 
Made to Deposition of Connie Albrecht Dated April 7, 2000. R. 1112. Judge 
Iwasaki observed over four minutes of excepts from the video taped deposition of 
Ms. Albrecht. R. 1046. The entire videotape and the excerpts were submitted into 
evidence. R. 1112. 
10. Following the June 26th hearing, a dismissal with prejudice was 
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granted. The trial court determined that because the case was dismissed with 
prejudice, no notice would have to be given to the putative class by 
appellant/plaintiff Connie Albrecht. The trial court further ruled that Ms. 
Albrecht's proposed changes to her deposition testimony were to be stricken and 
that the deposition should be published as originally transcribed. This July 3, 2000 
Memorandum Decision (R. 1049-1055) was reduced to an Order that was entered 
by the trial court on July 17, 2000. R. 1056-1058. 
11. The trial court dismissed the Appellant's action with prejudice on July 
17, 2000. (R. 1056-1058). In addition, changes to the deposition transcript of the 
April 7, 2000 deposition of appellant Connie Albrecht were ordered stricken by the 
trial court. (R. 1056-1058). 
12. On August 16, 2000, a Notice of Appeal was filed by attorney Phillip 
Shell. R. 1061-1063. 
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STATEMENT OF FACTS 
1. The above paragraphs as stated in section titled "Course of 
Proceedings on Appeal" are incorporated herein by reference. 
2. On February 18, 1992, a letter agreement initially established a joint-
venture partnership among a consortium of lawyers consisting of Robert DeBry, 
Wallace R. Bennett, David D. Bennett, Frank E. Moss, and D. Frank Wilkins 
(hereinafter referred to as the "BI Team"). Samuel D. Thurman joined the team 
briefly until he formally withdrew in January of 1994. R. 82-121 and 122-222. 
3. The Agreement evolved through the subsequent course of conduct 
over years of time on behalf of all client named claimants against all implant 
manufacturers. Id. 
4. Consistent with the Agreement, BI Team members were each 
obligated to appear and serve as "attorneys of record" on silicone implant 
Complaints filed in both federal and state courts, including Connie Albrecht v. 
McGhan Medical Corp., Case No. 2:92-CV-0889, U.S. District Court for the 
District of Utah, Central Division ("Albrecht v. McGhan"). The parties to the 
Agreement contemplated and performed in an ongoing subsequent course of 
conduct. Id. 
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5. Attorney-client responsibilities of the BI Team principals 
encompassed the joint-representation of named silicone implant claimants in cases 
wherein they formally appeared as attorneys of record. Id. 
6. In addition to appearing as an attorney of record on class-action and 
individual cases filed, attorney David Bennett counseled personally with some of 
the women claimants including appellant/plaintiff Connie Albrecht as part of his 
representation of claimants in the Albrecht v. McGhan case. Id. 
7. Throughout the course of the BI Team's joint efforts over years of 
time, many meetings were called to discuss aspects of both individual and class-
action matters. Id. 
8. The sense of the agreement was that Robert DeBry would maintain the 
financial and administrative records on the collective behalf of the BI Team. 
9. In June of 1999, Mr. DeBry suggested "disbanding" the BI Team. Id. 
10. However, the Agreement was in the nature of a professional joint-
venture undertaking. David and Wallace Bennett attempted to have the court make 
a protective review of the reasonableness of all local attorneys fees actually 
controlled by Robert DeBry, and of "costs" and expenses that had been or were 
being deducted in final settlements of those cases. Id. 
11. A class action Complaint as filed by Robert DeBry on August 5, 1999 
13 
which sought to enjoin the Bennetts from continuing to speak for the implant 
plaintiffs in the federal court proceedings. R. 8. 
12. While not in the original complaint, in an affidavit by Patricia 
LaTulippe claimed that the Bennetts' action delayed the settlement by four to six 
weeks. (R. 740-741). That affidavit is contradicted by Ms. LaTulippe's own 
admission that she had not procured the necessary releases from the women until 
months after the settlements. R.679-681. 
13. On April 7, 2000 Connie Albrecht appeared at her deposition. During 
her deposition, she denied giving the DeBry firm authorization to file the lawsuit 
against the Bennetts. R. 1047 (Deposition of Connie Albrecht, page 16, line 25; 
page 17, lines 5,6; page 22, line 12). She also stated that she first knew about the 
action only a few months before the deposition. R.1047 (Deposition of Albrecht, 
page 17, lines 8-10). 
14. On April 24, 2000 the new attorney for Connie Albrecht, outside the 
presence of a court reporter and/or the appellee/defendants, attempted to make 
notarized changes and corrections to her deposition testimony on correction sheets. 
R. 748-752. 
15. After offering to allow the reopening of the deposition, 
appellant/plaintiff on May 22, 2000, filed for a Protective Order to prohibit 
14 
appellees/defendants from reopening the deposition to explore the requested 
changes in her deposition. 
ARGUMENT 
POINT I 
WITH SOUND DISCRETION, THE TRIAL COURT PROPERLY 
DISMISSED APPELLANT/ PLAINTIFF'S COMPLAINT WITH 
PREJUDICE 
The Court of Appeals should sustain the dismissal with prejudice of 
appellant/plaintiff Connie Albrecht's Complaint, as held by the lower court in its 
Memorandum Decision entered July 3, 2000 (R. 1049-1055) and subsequent Order 
entered July 17, 2000 (R. 1056-1058)6. 
n 
Counsel purporting to represent appellant/plaintiff Connie Albrecht , now 
seeks to have the Complaint, supposedly filed on her behalf (R. 1-11), dismissed 
6 While not identified in Appellant's brief, this case should be governed by Utah 
Rules of Civil Procedure, Rule 41 (a)(2) due to David Bennett and Wallace 
Bennett's filing of an answer in this action. R. 70-74 and 629-651, respectively. 
7 Appellant/plaintiff's current counsel Phillip Shell was selected by disqualified 
lawyer Robert DeBry through his employee Patricia LaTulippe. R. 1047, p. 48:3-
21 
15 
without prejudice. Acting with sound discretion, the trial court had properly 
dismissed the Conr dint with prejudice. R. 1049-1055. See, Murray First Thrift & 
Loan Co. v. Benson, 563 P. 2d 185, 186 (Utah 1977); Utah Rules of Civil 
Procedure, Rule 41(a)(2). 
The procedural posture of the underlying case reflects the fact that both 
appellee/defendants had answered the Complaint, and a Third Party Complaint had 
been filed (against lawyer Robert DeBry acting as the real party in interest). 
Depositions were noticed and appellee/defendant Wallace Bennett filed a motion to 
dismiss. See, supra., Statement of the Case, Course of Proceedings on Appeal, f 2. 
Since the appellee/defendants had answered the Complaint (R.70-74, 629-
651) and a Third Party Complaint had been filed (R.82-121), Rule 41 of the Utah 
Rules of Civil Procedure supports the trial judge's discretion to premise a dismissal 
with "conditions as the court deems proper".9 The trial court relied upon Murray 
8 One day prior to the specious nature of the underlying lawsuit being openly 
revealed at the depostition of Connie Albrecht on April 7, 2001, her counsel, 
alleging "no reason to continue this matter", filed a motion to dismiss (R. 673-675) 
the case in any form. Affidavit of Connie Albrecht, p. 3, f 7. (R. 676-678). 
9
 Rule 41 states in pertinent part: Unless the plaintiff timely files a notice of 
dismissal under paragraph (1) of this subdivision of this rule, an action may only be 
dismissed at the request of the plaintiff on order of the court based either on: 
(i) A stipulation ... 
(ii) Upon such terms and conditions as the court deems proper. If a 
counter claim has been pleaded .... 
16 
First Thrift & Loan Co. v. Benson, 563 P.2d 185 (Utah 1977) as precedent.10 R. 
679-681. Appellee/defendants David Bennett and Wallace Bennett further had filed 
for summary judgment. R. 679-681. Appellant/plaintiff should not now be 
permitted to avoid an adverse decision on the matter, with its inherent implications. 
Phillips U.S.A., Inc.. v. Allflex U.S.A. Inc., 77 F.3rd 354, 358 (10th Cir. 1996); 
Major v. Mysliwiec, 186 F.R.D. 509, 511 (N.D. Ind. 1999). 
Counsel for appellant/plaintiff Connie Albrecht has failed to show 
exculpatory circumstances excusing inducing appellees/defendants to file pleadings 
(R. 70-74 and 629-651), to initiate discovery (R. 261-262, 277-279, 280-282, and 
283-285); and to notice depositions (R. 263-265, 266-268, 664-666, and 667-669). 
See, supra. Statement of the Case, Course of Proceedings on Appeal, f 2. Witzman 
v. Gross, 148 F.3d 988, 992 (8th Cir. 1998). 
Appellant/plaintiff Albrecht's claim of some possible future injury does not 
justify dismissal without prejudice. Hoffman-La Roche, Inc. v. Genpharm Inc., 50 
F. Supp. 2d 367, 372 (D. N.J. 1999). 
Appellant/plaintiff Connie Albrecht was in fact protected economically by 
10 In an earlier decision, the Utah Supreme Court stated: "we will not reverse 
unless the decision exceeds the limits of reasonability." Nezsosie v. Meyer, 883 
P.2d 920, 922 (Utah 1994); Rivera v. State Farm Nut. Auto Ins. Co., 1 P.3d 539 
(Utah 2000) (abuse of discretion). 
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the trial court's dismissal of her Complaint with prejudice - - otherwise, she might 
well have had to notice the putative class of the possible continuing status of the 
case.11 That could have involved notice to some 200 to 500 women putative class 
members. 
Dismissal with prejudice of this case should be affirmed on appeal in light of 
the slanderous allegations against David and Wallace Bennett, attorneys accused of 
"common law fraud and malpractice" in the Albrecht Complaint. In Chodorow v. 
Roswick, 160 F.R.D. 522 (E.D.Pa. 1995), a federal court refused to dismiss a case 
except with prejudice. 
Roswick would be prejudiced by the specter of a second suit lurking in 
the shadows. As an attorney, his professional reputation, Bar standing, 
or professional liability insurance could be impaired by the defamation 
suit, even one that would appear to have little prospect of success. 
Id., at 524. 
POINT II 
THE TRIAL COURT, WITH DISCRETION, DENIED ALTERATIONS TO 
THE DEPOSITION OF APPELLANT/PLAINTIFF CONNIE ALBRECHT 
n If a class action is dismissed without prejudice it is quite rare not to require 
notice. Diaz v. Trust Territory of Pacific Islands, 876 F.2d 1401, 1408 (9th Cir. 
1989). 
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A. Standard of Review 
The trial court's considered decision to deny appellant/plaintiff Connie 
Albrecht's proposed changes to her deposition was correct and within proper 
discretion on the evidence reviewed by the court. Respecting a mixed question of 
law and fact, as in the case at bar, the Utah Supreme Court stated in Jeffs v. Stubbs: 
Although we review legal questions for correctness, we may still grant 
a trial court discretion in its application of the law to a given fact 
situation. 
970 P.2d 1234, 1244 (Utah 1998). 
The trial court in the present matter reviewed videotaped excerpts from the 
deposition of Connie Albrecht taken April 7, 2000 (R. 1046 and 1047) at a June 26, 
2000 hearing. R. 1049-1055. That review allowed the trial court to observe the 
appearance and demeanor of the deponent in assessing whether the court should 
allow the alterations sought by Ms. Albrecht. The entire videotape of the 
deposition as well as videotape excerpts were both entered into evidence at that 
hearing and should be considered part of the record on appeal. R. 1046 and 1047. 
In State v. Pena , our Supreme Court identified factors which behoove 
deference to the lower court including: 
when the trial judge has observed "facts", such as a witness's 
appearance and demeanor, relevant to the application of the law that 
cannot be adequately reflected in the record available to appellate 
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courts. 
869 P.2d 932, 939 (Utah 1994). Importantly, the Court of Appeals in Gaw v. State 
Department of Transportation, did not prescribe what factors are outcome-
determinative respecting attempted changes to a deposition. 798 P.2d 1130 (Utah 
App. 1990). As in Pena, this appellate policy supports deference to the trial court in 
the case at bar. See, 869 P.2d at 939. 
[I]n reviewing a trial court's decision to admit or exclude evidence, 
we allow for broad discretion. 
Jensen v. Intermountain Power Agency, 977 P.2d 474, 477 (Utah 1999). 
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B. Connie Albrecht Failed to Comply with the Requirements of Rule 30(e), 
U.R.Civ.P. in Attempting to Change Her Deposition. 
This Appellate Court should sustain the trial court's denial of the alterations 
to the deposition of appellant/plaintiff Connie Albrecht in light of Ms. Albrecht's 
failure to comply with the requirements of Rule 30(e) of the Utah Rules of Civil 
Procedure. Memorandum Decision, entered July 3, 2000 (R. 1049-1055) and Order 
entered by the trial court on July 17, 2000 (R. 1056-1058). 
This Court in Gaw observed that courts have been "strict in requiring 
compliance with the technical requirements of Rule 30(e)." 798 P.2d at 1139. 
Indeed, Ms. Albrecht failed to comply with Rule 30(e) in several ways including: 
1. Not requesting a review of the deposition transcript "before the 
completion of the deposition" for the purpose of entering possible 
changes; Rule 30(e), U.R.Civ.P. 
2. Not indicating specific reasons for each change to the deposition (R. 
748-752; 894-895); Id., at 1139 
3. Not entering the changes into the deposition by way of the officer before 
whom the deposition was taken (R. 748-752); Id* at p.l 138 
4. Not reopening the deposition at deponent's expense as offered (R. 890-
21 
891); Id., at pp. 1139-1140, and 
5. roposing wholesale alte. ations to the original deposition testimony that 
are "at variance with the letter and spirit of rule 30(e)". R. 886-889, f 8 
(Examples of the types of changes Ms. Albrecht proposed) and R. 891-
892; Id., at p. 1139 (citing, Barlow v. Esselte Pendaflex Corp. 111 
F.R.D. 404, 406), and R. 997-1005. 
An analysis of each of the preceding five points follows. 
1. No Timely Request to Review Deposition Transcript for Purpose of 
Making Possible Changes 
Appellant/plaintiff Connie Albrecht failed to request to review the transcript 
"before the completion of the deposition" for the purpose of possibly proposing 
changes. R. 1047 and 1046. Rule 30(e), U.R.Civ.P. Ms. Albrecht also failed to 
cause the officer to "indicate in the certificate prescribed by subdivision (f)(1) 
whether any review was requested" and "append any changes made by the deponent 
during the period allowed". Id. 
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2. No Specific Reasons Were Given for Each Change 
Technical requirements outlined in subparagraphs 2 and 3 above, were 
ignored. Unlike the deponent in Gaw, appellant/plaintiff Connie Albrecht failed to 
offer "some semblance of a specific reason for each" change. Id., at p. 1139. 
Instead, Ms. Albrecht merely stated a short conclusoiy paragraph of a generic 
nature applicable to any deponent to explain scores of substantive changes. In Duff 
v. Lobdell-Emery Mfg. Co., a federal court refused to allow changes to a deposition 
which were supported by one conclusory statement at the end of the deposition and 
insisted on a specific explanation for each change. 926 F.Supp. 799, 803 (N.D. Ind. 
1996). 
3. No Changes Were Entered by the Officer Before Whom the 
Deposition Was Taken 
The Appellate Court in Gaw also found that attempting to change a 
deposition on sheets provided by a court reporter was "at variance with the clear 
requirements of Rule 30(e)[.]" Gaw, at p. 1139. Ms. Albrecht's changes were never 
entered into the deposition "by the officer before whom the deposition was taken as 
required in Rule 30(e)." (R. 748-752); Id., at p. 1138. 
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4. No Reopening of the Deposition 
In addition to the third requirement above, appellant/plaintiff Connie 
Albrecht failed to reopen the deposition for cross examination on her extensive 
changes. Even in Plaintiff's Memorandum in Opposition to Suppress or Strike 
Corrections Made to Deposition of Connie Albrecht Dated April 7, 2000 (R. 833-
849), counsel for Ms. Albrecht implicitly assumed that failed obligation. R. 836. 
On May 15, 2000, appellant/plaintiff Connie Albrecht stated that she was: 
willing to allow the deposition to be reopened to allow for questions 
about the areas where changes were made and is willing to cover the 
costs of a follow-up deposition, if necessary, because of the changes 
that she made to correct the original deposition. 
R. 834. Yet, on May 22, 2000, just three days before the second deposition might 
have been taken, plaintiffs counsel instead filed a Motion for Protective Order. R. 
868-873; 956-966. Third Party Defendant Robert DeBry joined in that motion.12 R. 
874-879 and 967-974. In Gaw, the failure to reopen a deposition at plaintiffs 
expense alone justified suppression of the proposed changes. 798 P.2d at 1140. 
12 In light of formerly disqualified lawyer Robert J. DeBry's role in filing a 
separate motion for protective order to prevent the second deposition of Connie 
Albrecht is a possible indication of Mr. DeBry's continued role in manipulating Ms. 
Albrecht for his own designs including the proposed deposition changes that on 
their face appear to benefit him professionally, notwithstanding the inherent 
inconsistencies. R. 868-873. 
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5. "Wholesale Alterations" to the Deposition Not Permitted 
Trial court properly determined that "wholesale alterations" to the deposition 
! ' I 
were beyond what Utah law would properly allow. Contrary to plaintiff/appellant's 
! • ( 
claim, the trial court never stated that no substantive changes could ever be made 
I 
which were not a result of court reporter error. The trial court merely stated the true 
purpose of the rule and then stated that the "wholesale alterations" to the Albrecht 
story went beyond allowable changes. R. 1056-1058. 
The trial court's decision was consistent with the argument advanced by 
Wallace Bennett in his Motion to Strike or Suppress Corrections Made to the 
Deposition of Connie Albrecht Dated April 7, 2000 and supporting memoranda. R. 
880-883; 884-897 and 1006-1014A. That argument was, in sum, that the Court of 
Appeals has adopted a test which allows changes to a deposition but does 
recognize that there are limits to the extent of the changes. This is consistent with 
the main stream of case law construing Rule 30(e) cases. Securities and Exchange 
Commission v. Parkersburg Wireless LTD. Liab. Co., 156 F.R.D. 529, 535 (D.D.C. 
1994); Gaw, 798 P.2d at 1139. The Court of Appeals in Gaw cited persuasive 
authority which limited substantive changes. Gaw, 798 P.2d at 1139. 
The Appellate Court in Gaw determined that the deponent's changes in that 
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case should be suppressed while at the same time did not rise to the level of the 
persuasive cases. Gaw, 798 P.2d at 1139. 
In Brinton v. IHC Hospital, Inc., the Utah Supreme Court rejected as 
inadequate an explanation of changes of sworn testimony by an affidavit similar to 
the one offered by Connie Albrecht. 973 P.2d 956, 973 (Utah 1998). A deposition 
should not be converted to a take-home test. Wiley v. Brown, 164 F.R.D. 547, 549 
(D. Kan. 1996). 
This Court should be particularly reluctant to accept changes that occurred 
after a motion for summary judgment has been filed. R. 679-681. Persuasive case 
law reflects a particular concern about changes to depositions which occur 
seemingly to avoid summary judgment. Franks v. Nimmo, 796 F.2d 1230, 1237 
(10th Cir. 1986) (Denying changes to a deposition by affidavit after a summary 
judgment motion was filed.; Duff v. Lobdell-Emery Mfg. Co.. 926 F. Supp. 799, 
804 (N.D. Ind. 1996) (Denying changes to a deposition under Rule 30(e) after a 
summary judgment motion was filed). 
Connie Albrecht was cross examined at the time of her deposition and then 
had a chance to correct any misstatements. R. 1047 and 1046. She was provided 
with all relevant documents by David Bennett's counsel. Proposed changes were 
not based on new evidence and there was no confusion in the deposition which 
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needed explanation. Consequently, changes, coming weeks after a motion for 
summary judgment had been filed, should be and were correctly rejected by the trial 
court. R. 886-889, f 8 (Examples of the types of changes Ms. Albrecht proposed.) 
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CONCLUSION 
The trial court's rulings dismissing the case with prejudice and denying 
changes to the deposition should be upheld. The trial court exercised reasonable 
discretion in dismissing the case with prejudice. The record demonstrates that the 
appellee/defendants were prepared to go to trial while the appellant/plaintiff Connie 
Albrecht had not even given informed consent to this lawsuit. Additionally, both 
appellee/defendants would have been prejudice by a dismissal without prejudice. 
For these reasons and others more fully stated in this brief, the trial court should be 
sustained in its exercise of discretion to dismiss with prejudice. 
The trial court's decision to deny changes to the deposition should also be 
upheld. To overturn the trial court's decision under the facts in this case would 
undermine the utility of the deposition process. 
Dated this ^ifa day of March, 2001. 
Daniel G. Moquin 
Attorney for Appellee/defendant 
Wallace R. Bennett 
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